Nevada State Library and Archives

Nevada Public Records Act:
A Manual for State Agencies
DRAFT

Bulletin No. 3

Records Management Program

14



DRAFT e 20

Table of Contents

Nevada’s PUDIIC RECOIAS ACL ........oiiiiiiiecie ettt 1
Scope of Public ReCOrds ManuUal............coooiiiiiiiii e 1
WHho is Subject t0 thiS ManUAI? ............ooiiiiiie e 2
What IS @ PUBIIC RECOIU?......eoiiei e ettt nneas 2
Balancing teSt @NalYSIS........coiiiiiiieiieeee e e 3
RESPONSIDIITIES OF AQGENCIES ... ittt ettt sre et eeanes 3
Managing PUDIIC RECOIS .......ccueiiiiiiiiie et et 4
AgenCy ReCOrdS OFFICIAL.......couiiiiie e nreas 4
RECOrds OFFICIAl QULIES .......oiuiiiiiiiee ettt sre e anes 5
F o 1<) 00y Y o Lo Ty YRS RTROPPRPROS 6
T S TP PP PR PTPR PP 6
WaAIVING TEES. ..ottt e st e et e s e s te et e e seenteeteeneenreenneenes 7
EXIra0rdinary USE FEES. ......oiiiiieeieiieite ettt ste e ste e e taesae e e sta e e e naesna e aeeneenneeneeenes 8
Minutes and recordings of public MEELINGS. ........ccoveiieiiiieeee e 9
What is the Procedure for Inspecting a PUbliC RECOrd? ........cccvovviieieiiieiiee e 9
TIMING TOFr PIOCEAUIES ... .eeieeieceie ettt et e sae e e e steennesneenneens 10
Request to inspect records, Day 0 10 DAY 5......cccccieiieiiiiieiieie e 10
Records Review and Initial Response, Day 110 Day 5.......ccccocvvieiieiicie e 11
Response: Day 1 to Day of fUlfIlIMENt ...........cooiiieiiee e 13
DIBNIAIS .ttt bbbt een s 14
REUACTION. ...t bbbttt b et bbb b et eas 14
APPLAIING UENIAIS. ...ttt b et ae s reenae e 15
Y0 o] o[0T o T SRRSO 16
Public Records ACCOUNTADTIILY .......ocviiiiiiiiiee e 16

REC OIS REEENTION ... s 16



REGUESTS. .ttt e et e s h b e e s h e e e R b e bb e e b n e ne e 16

DBNHAIS. .. ettt b et et b e be e e nreas 16
DEStIUCTION NOIAS. ...ttt nreas 16
LO00] o - J ST PPRR 16
(001U ] B =Tod 1] o] 4 KPS PR 17
PuUblic ReCOrd FOImM SAMPIES.......c.oiiiiieiieiiee ettt 18
Public Records REQUESE TOMM..........couiiiiiieiee e nneas 18
Fulfill: Public Records Request Acknowledgement Letter form..........cccocvevveieicivnciennen, 18
Denial: Public Records Request Acknowledgement Letter...........ccoevveveviveveeiesieseeieen, 18
Records Official Designation TOrM .........ccooiiiieiiie e 18

This Bulletin does not constitute legal advice. For advice about the Public Records
Act, please contact your assigned deputy attorney general for more information.



Nevada State
Library & Archives




Nevada’s Public Records Act

The Public Records Act (Act) is found in NRS Chapter 239. Nevada’s Public Records Law was enacted to

ensure that government documents are available to the public. The Legislature’s intent is clear:

NRS 239.001 Legislative findings and declaration. The Legislature hereby finds and declares that:

1. The purpose of this chapter is to foster democratic principles by providing members of the public with
access to inspect and copy public books and records to the extent permitted by law;

2. The provisions of this chapter must be construed liberally to carry out this important purpose;

3. Any exemption, exception or balancing of interests which limits or restricts access to public books and
records by members of the public must be construed narrowly; and

4. The use of private entities in the provision of public services must not deprive members of the public access
to inspect and copy books and records relating to the provision of those services.

Nevada’s Public Records Act applies to “all public books and public records of a government entity, the
contents of which are not otherwise declared by law to be confidential.” The records “must be open at all times
during office hours to inspection by any person, and may be fully copied.” Also, “A person may request a copy
of a public record in any medium in which the public record is readily available.”*

The presumption is, all agency records are open to public inspection and copying, unless they are
specifically declared confidential by law.

Scope of Public Records Manual

This Manual presents guidelines for agencies to use in determining which documents are subject to public
access under NRS Chapter 239, and discusses the procedure for handling requests for access to public records.
It also discusses the preservation and disposition of records.

The general policy of Nevada with respect to public inspection of public records is set forth in NRS 239.010:
“Unless otherwise declared by law to be confidential, all public books and public records of a governmental
entity must be open at all times during office hours to inspection by any person”. This public records statute
seeks to increase public access to government information and to make government agencies accountable and
transparent to the public.

The purpose of this Manual is to provide rules by which an agency implements and ensures compliance with the
provisions of Public Records Act for the agency's public records. The provisions of this Manual shall be
liberally interpreted and construed to promote full access to the agency’s public records in order to

e Assure continuing public confidence in government,

e Prevent unreasonable invasions of privacy,

e Protect public records from damage or disorganization, and

e Prevent excessive interference with essential government functions.

1 NRS 239.010
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Who is Subject to this Manual?
All Agencies of the Executive Department are subject to this Manual. Agencies are required to respond to
public requests by Nevada Public Records Act.?

NRS 239.055(2) “Agency of the Executive Department” means an agency, board, commission, bureau,
council, department, division, authority or other unit of the Executive Department of the State Government. The
term does not include the Nevada System of Higher Education.

The Federal "Freedom of Information Act" (FOIA) does not apply to requests for an agency’s public records.
FOIA only applies to requests for public records maintained by the federal government.

What Is a Public Record?

The Act applies to “all public books and public records of a government entity, the contents of which are not
otherwise declared by law to be confidential.” Public Record is not a statutorily defined term. The only
definition for record in NRS Chapter 239 is for Official Record in NRS 239.080(4). This definition is intended,
however, only to define those categories of materials "made or received by a state agency and preserved by that
agency " which may be disposed of only in accordance with a schedule for retention and disposition which is
approved by the Committee to Approve Schedules for the Retention and Disposition of Official State Records
(State Records Committee or Committee). As used in the Act, the term generally includes everything mentioned
in this definition, with the exception of those official records which are explicitly declared confidential by law.

NRS 239.080 State records: Schedules for retention and disposition.

1. An official state record may be disposed of only in accordance with a schedule for retention and
disposition which is approved by the Committee.

2. In cooperation with the Division, each agency, board and commission shall develop a schedule for the
retention and disposition of each type of official state record.

3. The Division shall submit the schedules described in subsection 2 to the Committee for final approval.

4. As used in this section, “official state record” includes, without limitation, any:

(a) Papers, unpublished books, maps and photographs;

(b) Information stored on magnetic tape or computer, laser or optical disc;

(c) Materials which are capable of being read by a machine, including microforms and audio and visual
materials; and

(d) Materials which are made or received by a state agency and preserved by that agency or its successor as
evidence of the organization, operation, policy or any other activity of that agency or because of the information
contained in the material.

2 NRS 239.008
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By regulation in NAC 239.705, the Nevada State Library and Archives (NSLA) has interpreted the definition of
official record, public record and record:

NAC 239.705 (LCB File No. R107-13) “Official record” “public record” or “record” means information
created or received by an agency of the Executive Department or the Nevada System of Higher Education under
authority of law, regulation or other legal mandate or in connection with the transaction of public business that
is maintained by the agency or the Nevada System of Higher Education, or its legitimate successor, as evidence
of the organization, functions, policies, decisions, procedures, operations or other activities of the agency or the
Nevada System of Higher Education, including, without limitation, all papers, maps, photographs, financial
statements, statistical tabulations, recorded media and other documentary materials, regardless of physical form
or characteristics.

A public record is any record that is prepared, used, or maintained by any state agency in the course of
governing or performing a governmental function. An agency is not required to collect information or organize
data to create a record 3that didn’t exist at the time of the request, but may do so at the discretion of the agency
if doing so is reasonable. There is no restriction against the commercial use of public records under the Act.

Balancing test analysis

In those instances when the legislature has not specified a particular record to be confidential, the Nevada
Attorney General has determined that a balancing test must be applied to determine whether a record is a public
record subject to the provisions of the Act. This test balances the interest and justification of the agency, or
the public in general, in maintaining the confidentiality of the document against the interest or need of the
public to review the document. The Nevada Supreme Court adopted the balancing test approach in 1990.
The test favors open government, but recognizes the existence of policy or privacy reasons for
nondisclosure of public records. The test should be done by legal counsel in full consultation with the agency.

Responsibilities of Agencies
All agencies when responding to public records requests have the responsibility to:
e Appoint a Records Official;
e Establish reasonable procedures for inspecting or copying public information and inform requesters of
these procedures;®
e Treat all requesters uniformly and shall give to the requester all reasonable accommodations for
inspection, including accommaodations in accordance with ADA requirements;
e Be informed about public records and records management laws and to educate employees on the
requirements of those laws;

% public Employees’ Retirement System of Nevada v. Reno Newspapers, Inc., 313 P.3d 221, 129 Nev. Adv. Op. 88 (Nov. 14, 2013).
* Donrey of Nevada v. Bradshaw, 106 Nev. 630, 798 P.2d 144 (1990)
® NRS 239.008(4)
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e Inform requesters of the estimated charges greater than $25 and any changes in the original estimate,
and confirm that the requester accepts the charges, or has amended the request, in writing before
finalizing the request;

e Inform the requester if the information cannot be provided promptly and set a date and time to provide it
within a reasonable date and time®;

e Redact confidential information and provide public records promptly.

Managing Public Records

As required by the Act, agency heads have an explicit responsibility to create and preserve records which
contain adequate and proper documentation of the organizational functions, policies, decisions, procedures, and
essential transactions of the agency, also known as the official records of the agency.’ This includes records
designed to furnish information necessary to protect the legal and financial rights of the government and of its
citizens.

The Committee to Approve Schedules for the Retention and Disposition of Official State Records (State
Records Committee or Committee) was created in NRS 239.073 to review and approve the minimum retention
periods of official records. The official records created and preserved by an agency must be retained for the
length of time established by the Committee. Agency records retention schedules are made readily available to
agencies and to the public on the Nevada State Library and Archive’s webpage.
http://nsla.nv.gov/Records/State/ Agency _Main/

Agencies are responsible for ensuring that all of their records, regardless of format, are properly retained and
remain accessible during this entire retention period. All records need to be stored in a secure and stable
environment that will protect them from alteration, damage and degradation.®

To facilitate broader access to its public records, an agency will organize and maintain its public records in a
manner that makes the records available in accordance with the Act.

Agencies are advised to systematically destroy records according to the retention timetable. The destruction of
records must be a planned activity which occurs as part of the agency's regular course of business. Haphazard or
selective destruction of records may raise suspicion concerning the reliability and authenticity of the agency's
record keeping system.

Agency Records Official
The head of each public agency shall designate one or more records officials.® An alternate records official shall
be designated by each appointing authority to act when the designated records officer is absent or otherwise

® “Reasonable” takes into account the volume of records requested; the proximity of the location where the records are stored; and the
necessity for any legal review of the records requested.

" NRS 239.080

® NAC 239.699
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unavailable to act. The records official shall serve as the point of contact for members of the public who request
disclosure of public records. Each records official shall be responsible for implementation of and compliance
with this Manual and the Public Records Act. If the head of a state agency does not appoint a records official,
the head of the state agency is ex officio the records official officer of the state agency.

The records official is typically a chief administrative officer or any other officer or employee of the agency
who is responsible for the maintenance, care, and keeping of the agency’s records, regardless of whether the
records are in his or her actual physical custody and control. Records officials shall be aware of all laws and
regulations relating to records, confidential records, and recordkeeping requirements of the agency.

The head of each state agency may designate a new records official officer at any time; and shall notify NSLA,
in writing, when the records official officer is replaced. See Records Official Designation form.

NRS 239.008 Designation of records official for certain state agencies; forms and procedures applicable
to requests for public records.

1. The head of each agency of the Executive Department shall designate one or more employees of the
agency to act as records official for the agency.

2. A records official designated pursuant to subsection 1 shall carry out the duties imposed pursuant to this
chapter on the agency of the Executive Department that designated him or her with respect to a request to
inspect or copy a public book or record of the agency.

3. The State Library and Archives Administrator, pursuant to NRS 378.255 and in cooperation with the
Attorney General, shall prescribe:

(@) The form for a request by a person to inspect or copy a public book or record of an agency of the
Executive Department pursuant to NRS 239.0107;

(b) The form for the written notice required to be provided by an agency of the Executive Department
pursuant to paragraph (b), (c) or (d) of subsection 1 of NRS 239.0107; and

(c) By regulation the procedures with which a records official must comply in carrying out his or her duties.

4. Each agency of the Executive Department shall make available on any website maintained by the
agency on the Internet or its successor the forms and procedures prescribed by the State Library and Archives
Administrator and the Attorney General pursuant to subsection 3.

Records Official duties

Records Officials should realize that their job is important; efficient records management practices increase
transparency and reduce the cost of government. Their attentiveness to recordkeeping will make sure the
documented history of the State of Nevada is preserved for future generations. Official duties of the Records
Official are: *°

® NRS 239.008(1)
10 NAC 239.700
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1. Act as a liaison between the state agency and NSLA on issues relating to the retention and disposition of
the records of the state agency;

2. Oversee and administer the records management program of the state agency;

3. Oversee and administer the public records inspection duties pursuant to NRS 239.008.

4. Approve or disapprove the documentation for each transfer of records from the state agency to the
records center;

5. Approve or disapprove all requests for the disposition of a record pursuant to the appropriate schedule;

6. Attend training classes offered by the Division on the retention and disposition of records; and

7. Coordinate the training of officers, employees and agents of the state agency on the retention and
disposition of records.

Agency policy
Each public agency must adopt a policy which conforms to NRS Chapter 239 and to this Manual. The following
information shall be posted at each agency and, if the agency maintains an Internet website, on the agency's
Internet website:**

1. Contact information for the records official.

2. A form which may be used to file a request.

3. Regulations, policies and procedures of the agency relating to accessing public records.

Fees

The agency may charge a fee for providing a copy of a public record; agencies assessing a fee must do so in
accordance with the applicable statutory provisions.*? Providing copies of public records to the public is
deemed part of the agency’s regular duties.

NRS 239.052 Fees: Limitations; waiver; posting of sign or notice.

1. Except as otherwise provided in this subsection, a governmental entity may charge a fee for providing a
copy of a public record. Such a fee must not exceed the actual cost to the governmental entity to provide the
copy of the public record unless a specific statute or regulation sets a fee that the governmental entity must
charge for the copy. A governmental entity shall not charge a fee for providing a copy of a public record if a
specific statute or regulation requires the governmental entity to provide the copy without charge.

2. A governmental entity may waive all or a portion of a charge or fee for a copy of a public record if the
governmental entity:

(a) Adopts a written policy to waive all or a portion of a charge or fee for a copy of a public record; and

(b) Posts, in a conspicuous place at each office in which the governmental entity provides copies of public
records, a legible sign or notice that states the terms of the policy.

3. A governmental entity shall prepare and maintain a list of the fees that it charges at each office in which the
governmental entity provides copies of public records. A governmental entity shall post, in a conspicuous place

' NRS 239.008
12 NRS 239.052(1)
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at each office in which the governmental entity provides copies of public records, a legible sign or notice which
states:

(@) The fee that the governmental entity charges to provide a copy of a public record; or

(b) The location at which a list of each fee that the governmental entity charges to provide a copy of a public
record may be obtained.

4. The fee for providing a copy of a public book or record in the custody of a law library operated by a
governmental entity must not exceed 50 cents per page.

The Act contains no provision for a fee to be imposed in connection with the inspection of records. The
exception is if confidential information within the record must be redacted and the copy of the record is released
for inspection or if extraordinary use of personnel or technological resources is necessary to produce the records
for inspection.

The agency must prepare and maintain a list of its fees for providing public records, which must be posted in a
conspicuous place in each of its offices.’® In lieu of posting the list of fees for providing public records request,
the agency may post the location, such as the agency website, where a list of each fee that the agency accesses

may be obtained. The agency’s list of fees must also include the per-page fee for court reporter transcripts®, if
applicable.

Unless otherwise provided by statute®®, these costs generally may include only actual costs incurred in
responding to the records request, such as those for toner, paper, and postage. It should be noted that inspection
fees are not a revenue-generating operation of an agency.
e No fee may be imposed for an agency’s review of a record to determine whether the record is a public
record.
e No fee may be charged for searching for or retrieving documents.
e An agency may not charge staff time for complying with a public records request.
¢ No fee may be charged to recoup the original cost of developing or producing the records.
e If the requester asks for the documents in some other medium, such as disk, audio tape, microfilm, etc.,
the agency may charge the actual cost of the media provided.

Once the request is fulfilled and prepared for release, the agency may request payment of the fees prior to
releasing the records to avoid situations in which the agency provides the records and the requester fails to
submit payment.

Waiving fees.
Agencies have the discretion to waive or reduce their copy fees. Should an agency wish to waive a portion or its

entire fee for providing records, the agency must adopt a written policy and post notice of this policy in a

3 NRS 239.052(3)
Y NRS 239.053(2)
15 NRS 239.052(1)
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conspicuous place in each of its offices.'® Sample policy statement: This fee may be waived for requests totaling
fewer than 50 pages.

Extraordinary Use Fees.
In addition to any other fee authorized pursuant to the Act, an agency may charge a fee not to exceed 50 cents
per page for extraordinary use of personnel or technological resources.*’

The fee for extraordinary use must be reasonable and must be based on the cost that the agency actually incurs
for the extraordinary use of its personnel or technological resources, not with the intent or effect of excluding
persons from access to records. A “busy office” is not an extraordinary situation.

Extraordinary use is extensive use of information technology resources or extensive clerical or supervisory
assistance, or if producing the record in the medium requested results in a greater use of information technology
resources than that established by the agency for reproduction of the volume of information requested.

Examples of extraordinary use:
e The request is for a voluminous quantity of records containing a substantial number of records;
e The request requires the agency to review a large number of records to locate the records requested;
¢ Redacting confidential information that the requester is not entitled to inspect from information that the
requester is entitled to inspect requires extensive editing;
e Extracting information that the requester is entitled to inspect requires computer programming.

If an agency charges extraordinary use fees, then the agency must define extraordinary use. There is no
statutory-defined time established for extraordinary use, such as any request taking more than X minutes to
fulfill. What may be voluminous for one agency may be standard operations for another. Agencies with fewer
resources, such as small independent boards and commissions with fewer than 4 FTE, for example, may set a 30
minute threshold. The larger the agency, the more IT resources and FTE available, the longer the threshold
should be considered, such as one hour or even up to four hours. Sample policy statement: The fees charged
shall not include the first 2 hours of staff time associated with complying with a request to inspect or copy a
public record and shall not include the costs of locating, retrieving, or refiling a requested public record.

The Act specifically states, if a second request is made for the same records, the agency cannot charge a second
extraordinary fee for the second request if extra personnel or technological resources are not required to fulfill
the second request.®

NRS 239.055 Additional fee when extraordinary use of personnel or resources is required; limitation.
1. Except as otherwise provided in NRS 239.054 regarding information provided from a geographic
information system, if a request for a copy of a public record would require a governmental entity to make

1 NRS 239.052(2)
1" NRS 239.055
8 NRS 239.055
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extraordinary use of its personnel or technological resources, the governmental entity may, in addition to any
other fee authorized pursuant to this chapter, charge a fee not to exceed 50 cents per page for such extraordinary
use. Such a request must be made in writing, and upon receiving such a request, the governmental entity shall
inform the requester, in writing, of the amount of the fee before preparing the requested information. The fee
charged by the governmental entity must be reasonable and must be based on the cost that the governmental
entity actually incurs for the extraordinary use of its personnel or technological resources. The governmental
entity shall not charge such a fee if the governmental entity is not required to make extraordinary use of its
personnel or technological resources to fulfill additional requests for the same information.

2. Asused in this section, “technological resources” means any information, information system or
information service acquired, developed, operated, maintained or otherwise used by a governmental entity.

Minutes and recordings of public meetings.

Minutes and audio recordings of meetings of public bodies are routine requests for public records which are to
be satisfied immediately and at no charge.'® Minutes must be retained and made available to the public by the
public body for the first five years after the meeting and thereafter are made available to the public in the State
Archives. Drafts of minutes are to be made available to the public at no charge within 30 working days after the
adjournment of the meeting. Audio recording must be retained and made available to the public for one year
after the meeting.

What is the Procedure for Inspecting a Public Record?

Records may be inspected at an agency during its regular office hours. Providing access is a statutory duty of all
records officials.

NRS 239.0107 Requests for inspection or copying of public books or records: Actions by governmental
entities.

1. Not later than the end of the fifth business day after the date on which the person who has legal custody
or control of a public book or record of a governmental entity receives a written or oral request from a person to
inspect, copy or receive a copy of the public book or record, a governmental entity shall do one of the
following, as applicable:

(a) Except as otherwise provided in subsection 2, allow the person to inspect or copy the public book or
record or, if the request is for the person to receive a copy of the public book or record, provide such a copy to
the person.

(b) If the governmental entity does not have legal custody or control of the public book or record, provide
to the person, in writing:

(1) Notice of that fact; and
(2) The name and address of the governmental entity that has legal custody or control of the public
book or record, if known.

19 NRS 241.035
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(c) Except as otherwise provided in paragraph (d), if the governmental entity is unable to make the public
book or record available by the end of the fifth business day after the date on which the person who has legal
custody or control of the public book or record received the request, provide to the person, in writing:

(1) Notice of that fact; and

(2) A date and time after which the public book or record will be available for the person to inspect or
copy or after which a copy of the public book or record will be available to the person. If the public book or
record or the copy of the public book or record is not available to the person by that date and time, the person
may inquire regarding the status of the request.

(d) If the governmental entity must deny the person’s request because the public book or record, or a part
thereof, is confidential, provide to the person, in writing:

(1) Notice of that fact; and
(2) A citation to the specific statute or other legal authority that makes the public book or record, or a
part thereof, confidential.

2. If apublic book or record of a governmental entity is readily available for inspection or copying, the
person who has legal custody or control of the public book or record shall allow a person who has submitted a
request to inspect, copy or receive a copy of a public book or record.

Timing for Procedures
Day received to Day 5: Request to inspect records received
Day 1 to Day 5: Records Review & Initial Response
Day 1 to Day of fulfillment: Response

Request to inspect records, Day 0 to Day 5
1. The request shall be directed to the records official of the agency. The request should be made on the
standard records request form. The request may be hand-delivered, mailed, emailed, or sent via facsimile
to the agency or received orally.?® When an oral request is received, the agency may wish to consider
confirming the request in writing in order to eliminate any confusion regarding the request. If the request
is extraordinary, the records official is to require the request to be submitted in writing.*

2. The request must describe the public records sought with reasonable detail or identify the public record
in sufficient detail to enable agency personnel to reasonably identify and locate the records.

3. To assist in identifying the record, the agency may ask why the individual is requesting a public record.
However, if asked, the requester is not required to provide a reason for seeking a record, and the agency
cannot deny a request based on the requester’s refusal to provide a reason.

4. To the extent reasonable, agencies should assist members of the public in making focused and effective
requests. When a records official is unclear as to the records that are being requested, the records official

20 NRS 239.0107
2L NRS 239.055
10
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5.

must contact the requester in an effort to clarify and/or narrow the request. An agency cannot deny a
request for access to public records because it is not specific enough or is too broad.

A requester may request a copy of a public record in any medium in which the public record is readily
available.

If requested records are available online, an agency may respond to a request by notifying the requester
in writing that the record is available through publicly accessible electronic means. The agency is not
required to provide access to media resources, such as computer terminals, audio or video playback
devises, or web access. If the requester is unwilling or unable to access the record electronically, the
requester may submit a written request to the agency to have the record converted to another medium.

Date stamp and log into the Public Records Inspection Log all public records requests so that the agency
has a record of the date of receipt of the request, as well as what specific records are being requested.

Records Review and Initial Response, Day 1 to Day 5

1.

3.

4.

The records official shall conduct a review to determine what public records, if any, exist which are
responsive to the request and if any records are confidential and, therefore exempt from disclosure. No
fee may be imposed for an agency’s review of a record to determine whether the record is a public
record.

Once it is determined whether any responsive public records exist, the records official shall make an
estimate of the expected costs in complying with the request.

All requests for public records must either be fulfilled or be acknowledged in writing within five
business days after the receipt of the request. The clock starts the day after the request is received by the
records official during regular business hours.

The written acknowledgement must be issued by the records official or under his or her authority. The
acknowledgement?* must include the following:

e If the agency cannot fulfill the request within the first five business days, notify the requester the
earliest date and time the record will be available.

e Inform the requester the agency is not the custodian of record. If the agency which receives the
request does not have custody or control of the record requested, the agency must notify the
requester and furnish the name and location of the records official of the appropriate agency.

¢ Notify the Requester the record doesn’t exist. If the requested record was destroyed according
the approved retention timetable prior to receiving the request, the agency must notify the
requester in writing of the circumstances and cite the appropriate retention schedule.? If a record

22 239.0107
B A public record that is retained beyond the approved destruction date must be produced upon request.
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is not in existence at the time of the request, the agency is not required to prepare one in order to
respond to the request.

5. The written acknowledgement must inform the requester of estimated fees.
e An agency may require pre-payment of the fees.
e If the records are to be mailed or shipped to the requester, the agency can recover these costs.
Postage fees shall not exceed the actual cost of mailing.

6. No further work on the request will be undertaken until the estimated fees (if applicable) have been
deposited with the agency.

7. No fee may be charged for searching for or retrieval of documents. An agency may not charge staff time
for complying with a public records request, unless otherwise allowed by statute.?*

8. If the estimated fee exceeds $25, then the requester must acknowledge and approve the fee in writing
before the agency fulfills the request. The agency may offer the requester an opportunity to revise or
narrow the request.

9. If the agency determines the request requires extraordinary use of personnel or technological resources
the agency may, in addition to any other fee authorized pursuant to the Act, charge a fee not to exceed
50 cents per page for such extraordinary use.?

The agency must submit an estimate of the fee to the requester, in writing, before preparing the
requested information.?® The requester must acknowledge and approve the fee in writing before the
agency fulfills the request. The agency may offer the requester an opportunity to revise or narrow the
request.

e The fee for extraordinary use must be reasonable and must be based on the cost that the agency
actually incurs for the extraordinary use of its personnel or technological resources®’, not with
the intent or effect of excluding persons from access to records. A “busy office” is not an
extraordinary situation.

e [f asecond request is made for the same records, the agency cannot charge a second
extraordinary fee for the second request if extra personnel or technological resources are not
required to fulfill the second request.?

e Extraordinary use is extensive use of information technology resources or extensive clerical or
supervisory assistance, or if producing the record in the medium requested results in a greater use
of information technology resources than that established by the agency for reproduction of the
volume of information requested. Examples of extraordinary use:

2 NRS 239.054, NRS 378.270
% NRS 239.055
% NRS 239.055
2 NRS 239.055
2 NRS 239.055
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e The request is for a voluminous quantity of records containing a substantial number of

records;
e The request requires the agency to review a large number of records to locate the records
requested;

¢ Redacting confidential information that the requester is not entitled to inspect from
information that the requester is entitled to inspect requires extensive editing;

e Extracting information that the requester is entitled to inspect requires computer
programming.

Response: Day 1 to Day of fulfillment
1. When the estimated fees have been paid (if applicable), the records official shall proceed to prepare the
original public records for inspection, or have photocopies made of the records if copies were requested.
e The agency must inform requesters of any cost increase changes to the original estimate.
e Any estimated funds collected in excess of the actual cost must be refunded to the requester, in
accordance with Office of the State Controller‘s Accounting Policies and Procedures.
http://intra.ktl.nv.gov/IFS_Files/Acctg_Policies & Procedures.pdf

2. The agency shall permit access to a government record in the medium requested if the public agency
maintains the record in that medium. If the agency does not maintain the record in the medium
requested, the agency shall either convert the record to the medium requested or provide a copy in some
other mutually agreed upon medium.

3. The agency must grant access to a government record by any method of delivery requested by requester.
The agency may charge a fee to recover actual postage costs to deliver records by mail.

4. Inspection shall occur at a time mutually agreed upon by the requester and the agency. The agency is
obligated to offer inspection during normal business hours and to provide appropriate space for the
inspection. The agency must have an employee observe the inspection or copying of records by the
requester to the level necessary to make certain the records are not altered or destroyed. If the agency
does not have regular office hours, the name and telephone number of a contact person authorized to
provide access to the agency's records must be posted in a conspicuous public place and at the office of
the agency, if an office exists.

NRS 239.310 Removing, injuring or concealing public records and documents. A person who willfully
and unlawfully removes, alters, mutilates, destroys, conceals or obliterates a record, map, book, paper,
document or other thing filed or deposited in a public office, or with any public officer, by authority of law, is
guilty of a category C felony and shall be punished as provided in NRS 193.130.

5. If copies of public records were requested and the requester fails to claim the copies, the agency is not
obligated to hold the copies for pick up for more than 30 days after the date the copies were made
available to the requester.
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Denials
The Act requires that the law be interpreted liberally, in favor of access, and that any exemption allowing
public records to be withheld must be interpreted narrowly.

When denying a request, either in whole or in part, an agency must provide a written notice of denial. Do not be
vague about the reason. The response should provide the requester with sufficient information about the
reasoning behind the denial. The notice of denial also must contain:
a. A description of the record(s) to which access is being denied, and
a. The legal citation and text of the statute or other provision(s) which is the basis for denying access to the
requested records.

NRS 239.0113 Burden of proof where confidentiality of public book or record is at issue. Except as
otherwise provided in NRS 239.0115, if:

1. The confidentiality of a public book or record, or a part thereof, is at issue in a judicial or administrative
proceeding; and

2. The governmental entity that has legal custody or control of the public book or record asserts that the
public book or record, or a part thereof, is confidential the governmental entity has the burden of proving by a
preponderance of the evidence that the public book or record, or a part thereof, is confidential.

Redaction.

When a record contains confidential information, it does not mean that the record “in whole” may be denied.

Rather, the rule is that the agency can “redact, delete, conceal or separate” confidential information® but the

remainder of the record must be released. Every redaction shall be considered to be an *“in part” denial of the
30

request.

The agency is required to redact all personal identifying information®!, proprietary information®?, information
about criminal investigations®, the names of victims of crimes®, and other personal information, as required by
statute.

The loss of Personal Identifying Information (PII) can result in substantial harm to individuals, including
identity theft or other fraudulent use of the information. Many agencies manage personal identifiable
information and other sensitive data concerning citizens, and as such, have a special responsibility to protect
that information from loss and misuse.

2 NRS 239.010(3)
30 See also, Denials
1 NRS 603A.040
%2 NRS 333.335
¥ NRS 199.520
% NRS 178.5691
14
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Because it is time consuming to redact confidential information does not override the requirement to do it. In
the event the information which remains after confidential information has been redacted would be of little or
no value to the requester, the agency may deny release of the record.

If a requester wishes to inspect rather than receive a copy of a record and the record contains both public and
confidential information, the agency shall redact the confidential information. An agency may not charge the
requester for the redaction. However, the Agency may charge for the copies it must make of the redacted
material in order for the requester to view the public record. The agency should estimate this cost in advance, if
it is going to charge such costs, and notify the requester in advance giving him or her the opportunity to accept
such costs or withdraw or modify his or her records request. If, after inspecting the records, the requester
chooses to obtain the copies, no additional fee may be charged for the redacted pages.

Whenever a record is redacted, the agency is to provide the requester with a written basis for redaction when the
redacted records are provided to the requester. Do not be vague about the reason. The response should provide
the requester with sufficient information about the reasoning behind the denial. The notice of redaction also
must contain:
a. A description of the information to which is redacted, and
b. The legal citation and text of the statute or other provision(s) which is the basis for denying access to the
information.

Appealing denials

If a requester is denied access to a public record that is less than 30 years old, the requester may apply to the
district court in which the record is located to request that the court issue an order allowing access to the public
record.

If an agency fails to properly honor its public records disclosure obligations, it may result in a court ordering the
agency to produce the records and to pay the requester’s attorney’s fees and damages.

NRS 239.011 Application to court for order allowing inspection or copying, or requiring that copy be
provided, of public book or record in legal custody or control of governmental entity for less than 30
years.

1. Ifarequest for inspection, copying or copies of a public book or record open to inspection and copying
is denied, the requester may apply to the district court in the county in which the book or record is located for an
order:

(a) Permitting the requester to inspect or copy the book or record; or

(b) Requiring the person who has legal custody or control of the public book or record to provide a copy to
the requester, as applicable.

2. The court shall give this matter priority over other civil matters to which priority is not given by other
statutes. If the requester prevails, the requester is entitled to recover his or her costs and reasonable attorney’s
fees in the proceeding from the governmental entity whose officer has custody of the book or record.
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Subpoenas

A subpoena is not a public records request. A subpoena is part of the judicial process and should be responded
to with the help of legal counsel. Failure to respond to a subpoena appropriately and in a timely manner can
result in serious legal consequences for the agency. Every agency should have a Subpoena Policy and
Procedures in place so served subpoenas are handled properly, consistently, and efficiently.

Public Records Accountability
NSLA hold offices accountable when fulfilling public records requests. A recommended best practice for
agencies is to maintain a log of all public records requests received by their office.

The Public Records Inspection Log identifies:
e Date of request
e Date of initial response
e Date request fulfilled and/or denied, in whole or in part
e FTE time spent handling requests
O reviewing
0 retrieving and refiling
o IT programming
e FTE time spent redacting
e Number of pages
e Monies collected

Records Retention

Requests. Request forms, initial response letters and related correspondence are to be retained for three (3)
months after the request was fulfilled. (RDA 2009047)

Denials. Request documentation, denial letters in whole or in part, and related correspondence are to be
retained for three (3) calendar years. (RDA 2009048) Denial letters are public records and shall be made
available upon request.

Destruction holds. Agencies must immediately cease the destruction of all relevant records if they receive a
public records request, even if destruction is authorized by an approved Retention and Disposition Schedule.
Failure to cease the destruction of relevant records could result in penalties.®

Copies. If copies of public records were requested and the requester fails to claim the copies, the agency is not
obligated to hold the copies for pick up for more than 30 days after the date the copies were made available to
the requester

® NRS 239.310
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State Records Retention Schedules.
Records retention schedules are approved by the State Records Committee® and developed by the Records

Management program. For more information about records retention and records destruction schedules, go to
the Records Management program website at the Nevada State Library and Archives. Agency retention
schedules can be accessed online. For more information, contact Records Management at
records@admin.nv.gov or call 775-684-3411.

Court Decisions

e Donrey of Nevada v. Bradshaw, 106 Nev. 630, 798 P.2d 144 (1990).

e DR Partners v. Board of County Commissioners, 116 Nev. 616, 6 P.3d 465 (2000).

e City of Reno v. Reno Gazette-Journal, 119 Nev. 55, 63 P.3d 1147 (2003).

e Reno Newspapers v. Sheriff, 234 P.3d 922, 126 Nev. Adv. Op. 23 (July 1, 2010).

e Reno Newspapers, Inc. v. Jim Gibbons, Governor of the State of Nevada 266 Nevada, P.3d 623, 127
Nev. Adv. Op. 79 (Dec. 15, 2011).

e Civil Rights for Seniors v. Administrative Office of the Courts, 313 P.3d 216, 129 Nev. Adv. Op. 80
(Oct. 31, 2013).

e Public Employees’ Retirement System of Nevada v. Reno Newspapers, Inc., 313 P.3d 221, 129 Nev.
Adv. Op. 88 (Nov. 14, 2013).

% NRS 239.073
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Public Record Form Samples

Public Records Request form

Fulfill: Public Records Request Acknowledgement Letter form

Denial: Public Records Request Acknowledgement L etter

Records Official Designation form
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STATE OF NEVADA
Public Records Request

Deliver, Mail, or Fax to:
[Agency Address]

Attention: Public Records Officer, [Name]

Date of Request |

Requestor Contact Information

Name:

Organization:

Address:

City, State, Zip:

Phone:

E-mail:

Records Requested:

Check one: [ ] Paper copies [ ] Electronic copies [ ] Certified copies [ ] Inspection (in person)

Please be specific and include as much detail as possible regarding the records you are requesting.

To complete an estimate, the agency will need the following information:

L] 1 will pick up [] Please FedEx [] Please send USPS [] E-mail (if format allows)
Fed Ex billing number:

Statement

[_] 1 understand there is a charge for copies of public records. | understand I will receive a written estimate for production of the
records indicated above if the estimated cost is expected to be over $25.00, which | will be required to pay in full prior to inspection or
reproduction. Materials will be held for 30 days.

Requester
Signatu re Signature

Office Use Only

Request status: Estimate:
Date
Request received Estimate: $
Receipt acknowledgement issued Date deposit received
Request filled Actual (if different):  $
Estimated completion Date final payment received
Estimate provided Completed by
Request denied in whole
Other- Retain request form for 90 days following completing of request.
Lilsls RDA 2009047




PUBLIC RECORDS REQUEST
ACKNOWLEDGEMENT LETTER

Requester Name Date

This is to acknowledge receipt of your Public Records Request received on (date). It is our understanding that you are

requesting: (Description of public records)

Having reviewed your request, our response is as follows:

1.

Enclosed are copies of all requested public records.

S fee, payable in at the time copies are provided.

We are in possession of the requested public records. We require additional time to make the public records available. The
records will be available by or before (date) at (time).

S fee, payable in at the time copies are provided.

We are in possession of the requested public records.

Estimated fee: S

The records will be available by (date) at (time).

Full payment of fees must be received before public records may be inspected or copies released.

We request additional information or clarification before we can search for the records and make an appropriate response.
Please provide the following information:

We do not have the public records you requested in our possession. We suggest you submit a public records request to:

This public record is not readily available. We are compiling and reviewing the records and anticipate having an update of
our progress by (date) at (time).

These public records no longer exist. The records responsive to your request were required to be kept pursuant to
Approved Schedules for the Retention and Disposition of Official State Records, RDA# . All records
responsive to your request have been destroyed pursuant to this schedule.

(state/federal law) prohibits us from acknowledging whether the requested record exists.

We are in possession of the requested public records.
Estimated fee: S Required deposit: $
The records will be available by (date) at (time).

Full payment of fees must be received before public records may be inspected or copies released.

The estimate fees exceed $25, therefore we require your acknowledgement of the fee and approval to proceed with
production.

Signature of Requester Date
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PUBLIC RECORDS REQUEST
ACKNOWLEDGEMENT LETTER

Date

Jane Requester

101 Main Street

Anytown, Nevada

Dear Ms. Requester:

This letter is to acknowledge receipt of your Public Records Request received [date]. It is our understanding that
you are requesting:

1. [Description of records];

2. [Description of records];

3. [Description of records].

Having reviewed your request, we are unable to provide you with either all or part of the requested record(s).
The basis for this denial is:

If you have any questions regarding your request, please contact [Insert contact person’s name] on [Insert
person’s phone number].

Sincerely,

[Name]
Agency Records Official
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RECORDS OFFICIAL DESIGNATION

PURSUANT TO THE NRS 239.008, EACH EXECUTIVE AGENCY SHALL DESIGNATE A RECORDS OFFICIAL

STATE OF NEVADA

NEVADA STATE LIBRARY AND ARCHIVES

ENTER OFFICIAL NAMES
Do NoT ABBREVIATE

1. DEPARTMENT

2. DIVISION / BUREAU OR SECTION

RECORDS OFFICER INFORMATION

3. NAME

4. TITLE

5. DIVISION / SECTION

10.
[INew Records Official

10a.
[Ifor the department listed

6. ADDRESS [JAdditional Records Official OR

[JReplacement Records Official [Ifor the division/section listed
7. PHONE 8. FAX 9. E-MAIL Replacing:
11. AGENCY APPOINTING AUTHORITY (PRINT) SIGNATURE DATE

RETURN COMPLETED FORM WITH ORIGINAL SIGNATURE TO:

NRS 239.008 Designation of records official for certain state agencies; forms and procedures applicable to requests for public records.

NEVADA STATE LIBRARY AND ARCHIVES
RECORDS MANAGEMENT PROGRAM

100 N. STEWART STREET

CARsON CITY, NV 89701-4285

1. The head of each agency of the Executive Department shall designate one or more employees of the agency to act as records official for the agency.
2. Arecords official designated pursuant to subsection 1 shall carry out the duties imposed pursuant to this chapter on the agency of the Executive Department that designated
him or her with respect to a request to inspect or copy a public book or record of the agency.

2/2014
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